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IN THE SUPREME COURT
OF THE STATE OF u-TAH
STEEL CO:\IPO:N"ENTS, INC.,
a corporation,

Plaintiff and Respondent,
vs.

UNITED STATES FIDELITY
A:\D GUARANTY COMPANY,
a corporation,
Defendant and Appellant.

Case No.
12509

APPELLANT'S BRIEF

NATURE OF THE CASE
This action was brought by a subcontractor Steel
Components, Inc., of Facilities, Inc., a subcontractor of
Cox Construction Company who had a general contract
to construct a roadway and bridge for the State of Utah
in Sanpete County. On or about September 2, 1970,
Steel Components filed an action in Sanpete County
against the appellant, bonding company for Cox Con1

struction Company, claiming they did work on the project and had not been paid.

DISPOSITION IN LOWER COURT
United States Fidelity and Guaranty Company
moved for Summary Judgment, as did Steel Components.
RELIEF SOUGHT ON APPEAL
This appellant urges the Supreme Court to reverse
the summary Judgment entered by the District Court in
behalf of Steel Components.

STATEMENT OF FACTS
On or about April 28, 1969, Cox Construction Company entered into a construction contract with the Utah
State Road Commission (blue covered book marked Exhibit "A"). Cox in turn entered into a subcontract agreement on or about September 3, 1969, with Facilities,
Inc., hereinafter ref erred to as "Facilities," herein
marked as Exhibit "M." Thereafter, Facilities entered
into a verbal subcontract with Steel Components. Steel
Components did certain work on the job site.
The contract with the State of Utah has not been
completed in that the State has not made final payment
to Cox for the work done on the project.
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Cox did not pay Steel Components upon demand
because of a similar demand from Facilities made at the
same time for the same work.
An interpleader action was filed in the District
Court of Salt Lake County, entitled "Cox Construction
Company, Inc., plaintiff, vs. Steel Components, Inc.,
Facilities, Inc., John R. Allen, Trustee in Bankruptcy,
American National Bank, Granco Steel Products Company," on or about the 12th day of November, 1970. At
the same time of filing the interpleader action, a check
was deposited in the amount of $8,489.36 with the Clerk
of Salt Lake County, which was the total amount of all
bills yet unpaid by Cox.
Facilities, Inc., filed bankruptcy on or about J anuary 12, 1970.

ARGUMENT
POINT I
LIABILITY OF THE SURETY IS COEQUAL 'iVITH LIABILITY OF THE CONTRACTOR.
Liability of United States Fidelity & Guaranty
Company is measured by the liability of Cox. Cox has
in no way attempted to avoid his obligation. Both Facilities and Steel Components claim Cox owes them the
money in question. Cox, not being certain which should
be paid, deposited the money to the District Court and
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filed the interpleader action. Counsel for Steel Components was advised that the interpleader action would
be filed prior to his filing claim under the bond. We do
not question Steel Components right to file under the
bonding statute, but we question its right to recover.
In 17 Am. J ur. 2d 52 under Contractors Bonds, it
reads as fallows :
"The obligation of a surety of a contractor
where public work is, of course, measured by that
of the contractor; if the latter is not liable to the
claimants then the surety may not be held liable."
Hardway vs. National Surety Company, 211
U.S. 552, 52 L.ed. 321.
The interpleader action was filed to determine
whether Cox is liable to Facilities or to Steel Components, and when liability is determined, payment can be
made from the funds on deposit.
It was urged by motion upon the District Court of
Sanpete County that the action pending there should be
merged with the interpleader action in Salt Lake County
so a single court could resolve who was due the funds. In
the event this Court were to sustain the ruling of Summary Judgment and the 3rd Judicial District Court
were to rule that Facilities, Inc., was entitled to the
money on deposit, the single obligation for the same work
would then have been paid twice-once by United States
Fidelity and Guaranty Company to Steel Components
and once by Cox Construction to Facilities, Inc.

4

POINT II
FACILITIES C 0 UL D SUBCONTRACT
\\rITH 'VRITTEN PERMISSION ONLY.
Article YIU of the Subcontract Agreement, marked Exhibit "M," provides the following:
"The work shall be performed by the subcontractor with the assistance of workmen under his
immediate superintendance, and should not be
sublet, assigned, or otherwise disposed of, either
in whole or in part, except upon written consent
of the contractor."
An Affidavit of Cecil J. Cox, President of Cox
Construction Company, is marked as Exhibit "K," and
reads:
"At no time during the course of the construction of this project, the said contract, or thereafter, was I requested in writing, nor did I ever
give my consent, to Facilities, Inc., to subcontract
any portion of their subcontract agreement with
Steel Components, Inc."
This Affidavit has not been refuted by Affidavit or
otherwise.
POINT III
IF STEEL COMPONENTS DID EXTRA
\YORK, IT SHOULD BE PAID ON A BASIS OF
QUANTUl\I MERUIT.
Plaintiff and respondent assert that because Steel
Components was on the job and because an agent of Cox
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may have dealt directly with Steel Components in directing the work to be done, that this action of Cox constituted a contract between Cox and Steel Components.
It is our view that the provisions of the written contract prevail and if Facilities failed to obtain written permission from Cox, then Cox cannot be liable to third
parties, but only to Facilities. If Steel Components has
a claim, their claim is against Facilities.

Furthermore, Steel Components has filed a claim
in the Bankruptcy Court against Facilities for the same
amount herein in dispute. They may be paid twice.
Clearly, any contention that Cox independently contracted with Steel Components is a factual dispute. In
the case of Richards Contracting Company v. Palmer
Bros., 18 Utah 2d 177, 17 P. 2d 755, this Court said:
"It is recognized that such a written contract is
controlling ... except where the contractor verbally encourages the subcontractor to do the extra
work with the express and implied promise that
it would be paid for ... "

In Central Steel v. Willand Larsen, 304 F. 2d 548,
the 9th Circuit held that extra work done by the subcontractor (Willand) had not been agreed to in the contract and thus must be settled on the basis of quantum
meruit. The rule of Central Steel is simply that payment
for e.rtra work done by a subcontractor, not reduced to
writing, is governed by the value of the work done.
Following the reasoning of Central Steel, the most
that Steel Components can claim is that an action could
6

be properly brought against Cox or nited States Fidelity and Guaranty Company in the amount of the extra
work done and the material supplied. According to
plaintiff's and respondent's own documents marked Exhibit "F," on file herein, there was $160.00 charged by
Steel Components for "extra cutting of deck and extra
welding of angle clips to support perimeter angle." In
Exhbit "I," there is a claim by the Hulbert Bros. for the
amount of $105.00 for the angle clips. This is a total of
$265.00 for work performed and materials supplied by
Steel Components which were not included in the subcontract between Cox and Facilities.
This extra work has been provided for in the interpleader action.
POINT IV

AN ISSUE OF FACT STILL EXISTS.
The following ascertion was made in plaintiff's
Brief filed in the District Court :
and
"<;ox by-passed
in duect contractural relations with plamtiff.
In the Affidavit of Cecil J. Cox, President of Cox Construction Company, herein marked Exhibit "K," he
states that at no time did he give permission to Facilities
to contract with Steel Components and that Cox did not
contract with Steel Components. Inasmuch as we do not
haYe the benefit of any Findings of Fact or Conclusions
of Law in a Summary Judgment procedure, we are left
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to inference as to whether the Court relied upon such an
assertion. Nonetheless, there is a genuine issue of fact as
to whether or not Cox Construction Company contracted
with Steel Components for anything other than the extra
angle clip hereinafter mentioned. In Hatch v. Sugarhouse Finance Company, 20 Utah 2d 156, 434 P. 2d 758,
this Court said :
"\Ve are of the opinion that there was an issue
of fact raised by the pleadings and the counter
affidavit of the defendant in opposition to the
plaintiff's Motion for Summary Judgment and
that the defendant is entitled to have its day in
court ... Rule 56, Utah Rules of Civil Procedure,
should not be used where there are issues of fact
in dispute."
In Thompson v. Ford lJ;[otor Company, 16 Utah 2d 30,
395 P. 2d 62, this Court stated:
"On summary judgment, the adverse party is
entitled to have the court survey the evidence and
all reasonable inferences fairly to be drawn therefrom in the light most favorable to him."
POINT V
SUBCONTRACTOR IS BOUND AS IS THE
GENERAL CONTRACTOR BY THE GENERAL CONTRACT WHICH REQUIRED CERTIFIED COPIES OF PAYROLLS TO BE SUBlVIITTED TO THE STATE BY THE GENERAL CONTRACTOR AND THE SUBCONTRACTOR.
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In Article I of the subcontract agreement, marked
Exhibit "M," the following language is found:
"The subcontractor shall furnish all labor, materials, equipment, services, freight, repairs, supplies and everything else of any nature whatsoever for the completion of said work hereinafter
described, in accordance with all provisions of the
principal contract, and all plans and specifications, statement of work, any and all general and
special conditions of technical provisions .... The
subcontractor hereby states and warrants that he
has read the original contract, knows the contents
of said documents."
In the U. S. Department of Transportation Federal Highway Administration, Bureau of Public Roads,
Form PR-1273, required contract provisions for all federal-aid construction contracts which was and is a part
of the contract between Cox Construction Company and
the State Road Commission of Utah, entitled U. S. 89
from Hilltop to Utah-Sanpete County Line, F-FG-0275 ( 6) and LSF-027-5 ( 2). Provision No. 5 of this form,
entitled "Statements and Payrolls," under Paragraph 2
requires:
"Each contractor or subcontractor shall furnish each week a statement to the State Highway
Department resident engineer with respect to the
wages paid each of its employees."
In Paragraph 3 thereof, the form provision requires:
"The contractor and each subcontractor shall
furnish, upon the completion of the contract, a
summary of all employment, indicating, for the
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completed project, the total hours worked and
the total amount earned. This date .shall be submitted to the State Highway Department resident engineer."
40 U. S. Code Annotated, Section 276 ( c), entitled

"Regulations Governing Contractors and Subcontractors," states as follows:
"The Secretary of Labor shall make reasonable regulations for all contractors and subcontractors engaged in the construction, prosecution,
completion or repair of public buildings, public
works, or buildings or works financed in whole or
in part by loans or grants from the United States,
including a provision that each contractor and
subcontractor shall furnish weekly a statement
with respect to the wages paid each employee
during the preceding week."
Title 29, in the Code of Federal Regulations, Subtitle A, Part 3.3 ( b), reads ai fallows:
"Each contractor or subcontractor engaged in
the construction, prosecution, completion, or repair of any public building or public work or
building or building or work financed in whole or
in part by the loans or grants from the United
States, shall furnish each week a statement with
respect to the wages paid each of the employees
engaged on works covered by this Chapter during the preceding weekly payroll period."
Further, it reads in Subpart D ( d):
"Upon the written finding by the head of a
the Secretary of Labor may profederal
vide reasonable limitations, variations, tolerances
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and exemptions from the requirements of this
section subject to such conditions as the Secretary
of Labor may specify."
This last quotation indicates that if the Federal Administrator wishes to change this standard, he may so
apply to the Secretary of Labor.
In the Affidavit of Scott Helm, President of Steel
Components, Inc., marked Exhibit "O," he swore under
oath the following:
"At no time did plaintiff know there was any
provision against sub-contracting, at no time did
plaintiff know of any requirement to file payroll
reports with the Department of Highways."
In the Affidavit of Russell Talbot, marked Exhibit
"L," the resident engineer of this project for the Department of Highways of the State of Utah, states under
oath as follows:
"At no time during the course of the heretofore referred to contract have I received from
Facilities, Inc., or from Steel Components, Inc.,
a certified copy of the payroll for any work done
on this construction project."
In Central Steel v. Well, supra, the Court held that
since there was no contractural provision requiring the
filing of time records, that the filing of the time records,
therefore, would not be necessary. By
the
Court ruled that had there been a contractural provision
requiring the furnishing of time records, as in the instant
case, that the result in the case would have been different.
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POINT VI
:MOTION FOR SUMMARY JUDGMENT
NOT TIMELY SERVED.
Rule 56 ( c) of the Utah Rules of Civil Procedure
reqmres:
"The motion shall be served at least 10 days
before the time fixed for the hearing."
Defendant and Appellant filed a Motion for Summary Judgment and Notice thereon. On the date of the
hearing, the Plaintiff and Respondent made an oral motion for summary judgment which was objected to by
the Defendant and Appellant for lack of sufficient notice. Thereafter the Defendants and Appellants motion
was granted.

CONCLUSION
The law controlling the facts and circumstances of
this case authorizes and supports the reversal of the
Summary Judgment.
Respectfully submitted,
John Preston Creer
of Piercey, Bradford & Marsden
Attorneys for Defendant and
Appellant
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